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Enshrined in the First Amendment of the Constitution of the United States are these words: “Congress shall make no law…abridging the freedom of speech, or of the press.”

The Freedom of speech and the press are two of the most important rights we Americans possess under our Constitution.  They form the bedrock of our democracy by ensuring the free flow of information to the public.

Although Thomas Jefferson warned that, “Our liberty cannot be guarded but by the freedom of the press, nor that limited without danger of losing it,” today these rights are under attack. 

As politicians engage in a very familiar clash along the fault lines of the politics of personal destruction, a much greater scandal languishes in a quiet prison cell in suburban Washington, D.C. in the sad image of an American journalist behind bars, who’s only crime was standing up for the public’s right to know.
And Judith Miller is not alone.

In the past year, nine journalists have been given or threatened with jail sentences for refusing to reveal confidential sources and at least a dozen more have been questioned or on the receiving end of subpoenas. 

Compelling reporters to testify, and in particular compelling reporters to reveal the identity of their confidential sources, intrudes on the newsgathering process and hurts the public interest. 

Without the assurance of confidentiality, many whistle-blowers will simply refuse to come forward, and reporters will be unable to provide the American public with information they need to make decisions as an informed electorate.

As the Reporters Committee for the Freedom of the Press observes in the First Amendment Handbook, “Apart from diverting staff and resources from newsgathering, subpoenas issued to the news media present serious First Amendment problems.  The forced disclosure of sources or information threatens the constitutional right to a free press by undercutting the media's independence from government and deterring coverage of matters likely to generate subpoenas. Indeed, the U.S. Court of Appeals in Philadelphia (3rd Cir.) recognized more than 25 years ago that ‘the interrelationship between newsgathering, news dissemination, and the need for a journalist to protect his or her source is too apparent to require belaboring.’”

But with all this focus on newsgathering, it is important that we state clearly; protecting a journalist’s right to keep a news source confidential is not about protecting reporters, it’s about protecting the public’s right to know.

As a conservative who believes in limited government, I believe that the only check on government power in real time is a free and independent press.

It was in that spirit that I introduced the Free Flow of Information Act, or federal “Shield Law,” with the bipartisan support of Rep. Rick Boucher (D-VA).  I would also acknowledge my profound gratitude for similar action in the Senate led by Sen. Richard Lugar (R-IN), and Sen. Chris Dodd (D-CT).

Our bill would set national standards for subpoenas issued to reporters by an entity of the federal government and strikes a proper balance between the public’s interest in the free dissemination of information and the public’s interest in effective law enforcement and the fair administration of justice.
In 1973, the Department of Justice of the United States adopted its Policy with Regard to the Issuance of Subpoenas to Members of the News Media.  The Policy, which has been in continuous operation for more than 30 years, sets standards that must be met before federal officials may issue a subpoena to a member of the news media in any federal criminal or civil case.  Our bill uses the standards of the Policy as a template for a federal shield law that would apply in all federal judicial, executive and administrative proceedings (whether government cases or private cases), except where confidential sources are involved.      

In the case of a confidential source, the bill originally provided that a reporter could not be compelled to reveal the source.  That language has been changed to allow for a qualified privilege only.  Under our revised bill, a reporter cannot be compelled to reveal a source unless the disclosure of the identity of a source is necessary to prevent imminent and actual harm to the national security.  
In the case of other information, it sets out certain tests that civil litigants or prosecutors must meet before they can force a journalist to turn over information.  Prosecutors must show, for instance, that they have tried unsuccessfully to get the information in other ways and that the information would be crucial to “an issue of substantial importance” in the case.  If they seek confidential information in a criminal case, they would have to show that a crime had been committed and that the information being sought was essential to the investigation.  These protections are enough to ensure that a whistle-blower's identity would be protected when he or she comes forward with information about corporate or government misdeeds, but they would still allow the courts and other federal agencies to do their jobs. 

As I mentioned, in the past several months, there have been legitimate questions raised by some offices concerning the scope of the Act in light of the national security interests of the United States.  The Department of Justice also has raised issues about the breadth of certain provisions of the Act.  In light of these concerns, on Monday of this week, we filed a revised version of the Free Flow of Information Act that would narrow the Act to its core purposes and increase its precision.  These revisions would accomplish the following goals:

1.  Eliminate the “absolute privilege” for confidential sources.  The current Act provides, in its Section 4, that Federal courts cannot compel the disclosure of confidential sources from covered persons.  This revision eliminates that section.  Under the revised language, then, there would be no absolute protection for confidential sources.  In cases of potential harm to the national security, which is the matter of most concern to many offices and the Department of Justice, a Federal court could compel disclosure of confidential sources.

The revision accomplishes this change by deleting Section 4 and adding a new provision to Section 2 that permits a Federal entity to compel the disclosure of confidential sources if (1) the general conditions for disclosure (lack of alternative sources and a high degree of relevance to the proceeding) are met; and (2) disclosure of the identity of a source is necessary to prevent imminent and actual harm to the national security.  The provision also includes a balancing test requiring a finding that the harm to be addressed by disclosure outweighs the public interest in protecting the free flow of information.  (This balancing test is drawn from the concurring decision of Judge Tatel in Miller v. United States.)

2.  Narrowed scope of coverage.  The Act currently provides that a covered person includes “a parent, subsidiary or affiliate of such an entity” because many news organizations publish through separate corporate forms.  If a newspaper publishes through a subsidiary and a subpoena is directed to the parent company, for example, the parent company should be covered.  Questions were raised, however, about publishing entities owned by large companies with many non-media holdings, such as General Electric.  Although we believe that the Act’s Section 3 makes it clear that such non-media parents, subsidiaries and affiliates would not be entitled to claim the protections of the Act, we have nonetheless proposed narrowing the scope of this subpart of the definition so that it applies only to “a parent, subsidiary, or affiliate of such an entity, to the extent that such parent, subsidiary or affiliate is engaged in newsgathering or the dissemination of news and information.”

3.  Elimination of Congress from scope of coverage.  This revision would eliminate Congress from the definition of “Federal entity.”  The definition would cover all remaining Federal entities that could issue or enforce a subpoena against a covered entity (Federal courts, the executive branch or administrative agencies).

4.  Deletion of “activities not constituting a waiver” section.  Section 6 of the Act was meant to ensure that reporters who continue to cover a matter on which they have received a subpoena have not waived the protections available to them under Section 2 of the Act.  This section had raised questions, however, because of its general phrasing.  Given that it seems highly unlikely that a Federal court would find that a covered entity has, in fact, waived any rights granted under Section 2 by continued reporting on such a matter, we believe that this section can be deleted without harming any interests in protecting whistleblowers or expressive freedoms.  This should narrow the scope of the Act and resolve some questions that have been raised concerning it.

5.  Narrow the scope of protection of information held by third parties.  The current Act provides, in its Section 5, that covered persons must have notice and an opportunity to be heard before information is sought from any third parties with whom a covered person does business.  This general concept was taken from the Department of Justice’s Guidelines, which provide similar procedures for subpoenas to telephone companies for phone records of reporters.  This revision of the Act would make it clear that these procedures would apply only to communications records of covered persons, much like the Guidelines, rather than all companies doing business with covered persons.  In recognition of the fact that many parties now provide communications services to covered persons in addition to telephone companies, this revision includes a more modern definition of “communications service provider” drawn from the Communications Act of 1934.  The revision also clarifies that it applies to third-party litigants (one of the parties in civil litigation seeking documents from a communications service provider, for example).

6.  General clarifications.  In addition to these substantive changes, there have been two minor clarifications proposed in the language of the Act so that it better reflects its intent.  First, in Section 2(a)(1), the revision would clarify that it is the proponent of obtaining evidence from a covered person, not the Federal court, which must attempt to obtain the information sought from non-media sources.  Second, in the definition for “covered person,” this revision would clarify that electronic publishers of newspapers, magazines and periodicals would be covered.

It is important to note what the bill does not do. 

It doesn’t give reporters a license to break the law in the name of gathering news.  It doesn’t give them the right to interfere with police and prosecutors who are trying to prevent crimes.  It leaves laws on classified information unchanged.  It simply gives journalists certain rights and abilities to seek sources and report appropriate information without fear of intimidation or imprisonment, much as, in the public interest, we allow psychiatrists, clergy and social workers to maintain confidences. 

It is important to note that this bill is not a radical step.  Thirty-one states, including Indiana, plus the District of Columbia, already have their own “shield laws.”  Eighteen other states have recognized a reporter’s privilege through judicial decisions.  Most of the provisions in our bill come directly from internal Justice Department guidelines instituted more than 30 years ago during Richard M. Nixon’s presidency.  Strengthened in the 1980s, the guidelines have been maintained by Republican and Democratic administrations ever since.  With the alarming rise in the number of reporters being threatened with jail, it’s time to put these guidelines into law and expand Indiana’s time-tested approach to federal proceedings nationwide. 

In the midst of an unfurling controversy, I recognize that passing this legislation will not be easy.  But, it is my fervent hope and prayer that this Committee and this Congress will see beyond our times and develop clear national standards that will protect the newsgathering function and promote good government.

The Liberty Bell is inscribed with these ancient words, “Proclaim liberty throughout all the land unto all the inhabitants thereof.” (Leviticus 25:10)

Now is the time for Congress to proclaim liberty and reaffirm our commitment to the ideal of a free and independent press.  Now is the time for the Free Flow of Information Act. Nothing less than the public’s right to know is at stake.
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